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(C) Any required monthly alimony,
child support or court-ordered pay-
ments; and

(2) In the case of a commercial loan,
the outstanding balance of all long-
term debt (obligations that have a re-
maining maturity of more than one
year) and the current portion of all
debt that matures in one year or less.

Total liabilities ratio means the bor-
rower’s total liabilities divided by the
sum of the borrower’s total liabilities
and equity, less the borrower’s intan-
gible assets, with each component de-
termined in accordance with GAAP.

Trade-in allowance means the amount
a vehicle purchaser is given as a credit
at the purchase of a vehicle for the fair
exchange of the borrower’s existing ve-
hicle to compensate the dealer for
some portion of the vehicle purchase
price, not to exceed the highest trade-
in value of the existing vehicle, as de-
termined by a nationally recognized
automobile pricing agency and based
on the manufacturer, year, model, fea-
tures, mileage, and condition of the ve-
hicle, less the payoff balance of any
outstanding debt collateralized by the
existing vehicle.

Uniform Standards of Professional Ap-
praisal Practice (USPAP) means gen-
erally accepted standards for profes-
sional appraisal practice issued by the
Appraisal Standards Board of the Ap-
praisal Foundation.

§873.15 Qualifying commercial loans,
commercial real estate loans, and
automobile loans.

(a) General exception for qualifying as-
sets. Commercial loans, commercial
real estate loans, and automobile loans
that are securitized through a
securitization transaction shall be sub-
ject to a 0 percent risk retention re-
quirement under subpart B, provided
that the following conditions are met:

(1) The assets meet the underwriting
standards set forth in §§373.16 (quali-
fying commercial loans), 373.17 (quali-
fying CRE loans), or 373.18 (qualifying
automobile loans) of this part, as appli-
cable;

(2) The securitization transaction is
collateralized solely by loans of the
same asset class and by servicing as-
sets;
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(3) The securitization transaction
does not permit reinvestment periods;
and

(4) The sponsor provides, or causes to
be provided, to potential investors a
reasonable period of time prior to the
sale of asset-backed securities of the
issuing entity, and, upon request, to
the Commission, and to its appropriate
Federal banking agency, if any, in
written form under the caption ‘‘Credit
Risk Retention’”, a description of the
manner in which the sponsor deter-
mined the aggregate risk retention re-
quirement for the securitization trans-
action after including qualifying com-
mercial loans, qualifying CRE loans, or
qualifying automobile loans with 0 per-
cent risk retention.

(b) Risk retention requirement. For any
securitization transaction described in
paragraph (a) of this section, the per-
centage of risk retention required
under §373.3(a) is reduced by the per-
centage evidenced by the ratio of the
unpaid principal balance of the quali-
fying commercial loans, qualifying
CRE loans, or qualifying automobile
loans (as applicable) to the total un-
paid principal balance of commercial
loans, CRE loans, or automobile loans
(as applicable) that are included in the
pool of assets collateralizing the asset-
backed securities issued pursuant to
the securitization transaction (the
qualifying asset ratio); provided that:

(1) The qualifying asset ratio is meas-
ured as of the cut-off date or similar
date for establishing the composition
of the securitized assets collateralizing
the asset-backed securities issued pur-
suant to the securitization transaction;

(2) If the qualifying asset ratio would
exceed 50 percent, the qualifying asset
ratio shall be deemed to be 50 percent;
and

(3) The disclosure required by para-
graph (a)(4) of this section also in-
cludes descriptions of the qualifying
commercial loans, qualifying CRE
loans, and qualifying automobile loans
(qualifying assets) and descriptions of
the assets that are not qualifying as-
sets, and the material differences be-
tween the group of qualifying assets
and the group of assets that are not
qualifying assets with respect to the
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composition of each group’s loan bal-
ances, loan terms, interest rates, bor-
rower credit information, and charac-
teristics of any loan collateral.

(c) Ezxception for securitications of
qualifying assets only. Notwithstanding
other provisions of this section, the
risk retention requirements of subpart
B of this part shall not apply to
securitization transactions where the
transaction is collateralized solely by
servicing assets and either qualifying
commercial loans, qualifying CRE
loans, or qualifying automobile loans.

(d) Record maintenance. A sponsor
must retain the disclosures required in
paragraphs (a) and (b) of this section
and the certifications required in
§§373.16(a)(8), 373.17(a)(10), and
373.18(a)(8), as applicable, in its records
until three years after all ABS inter-
ests issued in the securitization are no
longer outstanding. The sponsor must
provide the disclosures and certifi-
cations upon request to the Commis-
sion and the sponsor’s appropriate Fed-
eral banking agency, if any.

§3873.16 Underwriting standards
qualifying commercial loans.

(a) Underwriting, product and other
standards. (1) Prior to origination of
the commercial loan, the originator:

(i) Verified and documented the fi-
nancial condition of the borrower:

(A) As of the end of the borrower’s
two most recently completed fiscal
years; and

(B) During the period, if any, since
the end of its most recently completed
fiscal year;

(ii) Conducted an analysis of the bor-
rower’s ability to service its overall
debt obligations during the next two
years, based on reasonable projections;

(iii) Determined that, based on the
previous two years’ actual perform-
ance, the borrower had:

(A) A total liabilities ratio of 50 per-
cent or less;

(B) A leverage ratio of 3.0 or less; and

(C) A DSC ratio of 1.5 or greater;

(iv) Determined that, based on the
two years of projections, which include
the new debt obligation, following the
closing date of the loan, the borrower
will have:

(A) A total liabilities ratio of 50 per-
cent or less;

for
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(B) A leverage ratio of 3.0 or less; and

(C) A DSC ratio of 1.5 or greater.

(2) Prior to, upon or promptly fol-
lowing the inception of the loan, the
originator:

(i) If the loan is originated on a se-
cured basis, obtains a perfected secu-
rity interest (by filing, title notation
or otherwise) or, in the case of real
property, a recorded lien, on all of the
property pledged to collateralize the
loan; and

(ii) If the loan documents indicate
the purpose of the loan is to finance
the purchase of tangible or intangible
property, or to refinance such a loan,
obtains a first lien on the property.

(3) The loan documentation for the
commercial loan includes covenants
that:

(i) Require the borrower to provide to
the servicer of the commercial loan the
borrower’s financial statements and
supporting schedules on an ongoing
basis, but not less frequently than
quarterly;

(ii) Prohibit the borrower from re-
taining or entering into a debt arrange-
ment that permits payments-in-kind;

(iii) Impose limits on:

(A) The creation or existence of any
other security interest or lien with re-
spect to any of the borrower’s property
that serves as collateral for the loan;

(B) The transfer of any of the bor-
rower’s assets that serve as collateral
for the loan; and

(C) Any change to the name, location
or organizational structure of the bor-
rower, or any other party that pledges
collateral for the loan;

(iv) Require the borrower and any
other party that pledges collateral for
the loan to:

(A) Maintain insurance that protects
against loss on the collateral for the
commercial loan at least up to the
amount of the loan, and that names
the originator or any subsequent hold-
er of the loan as an additional insured
or loss payee;

(B) Pay taxes, charges, fees, and
claims, where non-payment might give
rise to a lien on any collateral;

(C) Take any action required to per-
fect or protect the security interest
and first lien (as applicable) of the
originator or any subsequent holder of
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